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2017- 2018 Regul ar Sessi ons

| N ASSEMBLY

February 2, 2017

Introduced by M of A LENTCL -- read once and referred to the Conmttee
on Codes -- recommitted to the Conmittee on Codes in accordance with
Assenmbly Rule 3, sec. 2 -- committee discharged, bill anmended, ordered
reprinted as anmended and recomritted to said committee

AN ACT to anend the crinmnal procedure law and the penal law, in
relation to establishing new crimnal discovery rules; and to repeal
article 240 of the crimnal procedure law relating thereto

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Article 240 of the criminal procedure |aw is REPEALED
8§ 2. The crimnal procedure law is anended by adding a new article 245
to read as foll ows:
ARTI CLE 245
DI SCOVERY
Section 245.10 Tinming of discovery.
245. 20 Autonmtic discovery.
245.25 Disclosure prior to guilty plea deadline.
245. 30 Court orders for preservation, access or discovery.
245. 35 Court ordered procedures to facilitate conpliance.
245. 40 Non-testinonial evidence fromthe defendant.
245. 45 DNA conpari son order
245.50 Certificates of conpliance.
245.55 Flow of information.
245. 60 Continuing duty to disclose.
245. 65 Work product.
245. 70 Protective orders.
245. 75 Waiver of discovery by def endant.
245. 80 Renedi es or sanctions for non-conpliance.
245.85 Admissibility of discovery.
8§ 245.10 Tim ng of discovery.

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onitted.
LBDO3711-03-8
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1. Prosecution's performance of obligations. (a) The prosecution shal
perform its initial di scovery obligations under subdivision one of
section 245.20 of this article as soon as practicable but not later
than fifteen calendar days after the defendant's arraignnent on an
indictment, superior court infornmation, prosecutor's information, infor-
mation, or sinplified information. Portions of materials clained to be
non-di scoverable may be withheld pending a deternination and ruling of
the court under section 245.70 of this article; but the defendant shal
be notified in witing that information has not been disclosed under a
particul ar subdivision of such section, and the di scoverable portions of
such materials shall be disclosed if practicable. Wen the di scoverable
materials are exceptionally volunmi nous, the tine period in this para-
graph may be stayed by up to an additional thirty cal endar days wi thout
need for a notion pursuant to subdivision two of section 245.70 of this
article.

(b) The prosecution shall perform its supplenental discovery obli-
gations under subdivision three of section 245.20 of this article as
soon as practicable but not later than fifteen calendar days before
trial.

(c) Upon tinely defense request, the prosecution shall disclose nate-
rials under paragraph (a) of subdivision one of section 245.20 of this
article to any defendant who has been arraigned in a |local crimnal
court upon a currently undisposed of felony conplaint charging an
offense which is a subject of a prospective or pending grand jury
proceeding, no later than forty-eight hours before the tinme scheduled
for the defendant to testify at a grand jury proceeding pursuant to
subdi vision five of section 190.50 of this part.

2. Defendant's perfornmance of obligations. The defendant shall perform
his or her discovery obligations under subdivision four of section
245.20 of this article not later than thirty cal endar days after being
served with the prosecution's certificate of conpliance pursuant to
subdivision one of section 245.50 of this article, except that portions
of materials clainmed to be non-di scoverable may be withheld pending a
deternmnation and ruling of the court under section 245.70 of this arti-
cle; but the prosecution nust be notified in witing that information
has not been disclosed under a particular section.

8§ 245.20 Automatic discovery.

1. Initial discovery for the defendant. The prosecution shall disclose
to the defendant, and permt the defendant to di scover, inspect, copy or
phot ograph, each of the following itens and infornation when it relates
to the subject matter of the case and is in the possession, custody or
control of the prosecution or persons under the prosecution's direction
or control

(a) Al witten or recorded statenents, and the substance of all ora
statenents, nade by the defendant or a co-defendant to a public servant
engaged in |law enforcenent activity or to a person then acting under his
or her direction or in cooperation with himor her, other than state-
ments made in the course of the crinmnal transaction.

(b) Al transcripts of the testinmony of a person who has testified

before a grand jury, including but not limted to the defendant or a
co-defendant. |If in the exercise of reasonable diligence, and due to the
limted availability of transcription resources, a transcript is

unavailable for disclosure within the tine period specified in subdivi-
sion one of section 245.10 of this article, such tine period may be
stayed by up to an additional thirty cal endar days w thout need for a
notion pursuant to subdivision two of section 245.70 of this article;
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except that such disclosure shall be nade as soon as practicable and not
later than thirty calendar days before a scheduled trial date, unless
an order is obtained pursuant to section 245.70 of this article. Wen
the court is required to reviewgrand jury transcripts, the prosecution
shall disclose such transcripts to the court expeditiously upon receipt
by the prosecutor., notw thstanding the otherw se-applicable tine periods
for disclosure in this article.

c) The nanes of, and addresses or adequate alternative contact infor-
mation for, all persons other than | aw enforcenent personnel whom the
prosecutor knows to have evidence or information relevant to any offense
charged or to a potential defense thereto, including a designation by
the prosecutor as to which of those persons may be called as witnesses.
Information wunder this subdivision relating to a confidential infornmant
may be withheld, and redacted fromdiscovery materials., w thout need for
a notion pursuant to section 245.70 of this article; but the defendant
shall be notified in witing that such information has not been
di sclosed, unless the court rules otherwi se for good cause shown.

(d) The nane and work affiliation of all law enforcenent personne
whom the prosecutor knows to have evidence or information relevant to
any offense charged or to a potential defense thereto, including a
designation by the prosecutor as to which of those persons nay be called
as witnesses. Information under this subdivision relating to undercover
personnel may be withheld, and redacted fromdi scovery nmaterials, wth-
out need for a notion pursuant to section 245.70 of this article; but
the defendant shall be notified in witing that such information has not
been disclosed, unless the court rules otherwi se for good cause shown.

(e) Al statenments, witten or recorded or summarized in any witing
or recording. made by persons who have evidence or infornmation relevant
to any offense charged or to a potential defense thereto., including al
police reports and |law enforcenment agency reports. This provision also
includes statenents, witten or recorded or sunmarized in any witing or
recording, by persons to be called as witnesses at pre-trial hearings.

(f) Expert opinion evidence, including the nane, business address,
current curriculum vitae, and a list of publications of each expert
w tness whom the prosecutor intends to call as a witness at trial or a
pre-trial hearing. and all reports prepared by the expert that pertain
to the case, or if no report is prepared, a witten statenent of the
facts and opinions to which the expert is expected to testify and a
sunmary of the grounds for each opinion. This paragraph does not alter
or in any way affect the procedures, obligations or rights set forth in
section 250.10 of this title. If in the exercise of reasonable dili-
gence this information is unavailable for disclosure within the tine
period specified in subdivision one of section 245.10 of this article,
that period shall be stayed without need for a npbtion pursuant to
subdi vision two of section 245.70 of this article; except that the
di sclosure shall be made as soon as practicable and not later than sixty
cal endar days before a scheduled trial date, unless an order is obtained
pursuant to section 245.70 of this article. Wien the prosecution's
expert witness is being called in response to disclosure of an expert
witness by the defendant, the court shall alter a scheduled trial date,
if necessary, to allow the prosecution thirty calendar days to nake the
di sclosure and the defendant thirty cal endar days to prepare and respond
to the new materials.

(g) Al tapes or other electronic recordings which the prosecution
intends to introduce at trial or a pre-trial hearing.
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(h) Al phot ographs and drawi ngs nmade or conpleted by a public servant
engaged in law enforcenent activity, or which were nade by a person
whom the prosecutor intends to call as a witness at trial or a pre-trial
hearing. or which the prosecution intends to introduce at trial or a
pre-trial hearing.

(i) Al photographs, photocopies and reproductions nade by or at the
direction of |law enforcenent personnel of any property prior to its
rel ease pursuant to section 450.10 of the penal |aw

(j) Al reports, docunents, data, calculations or witings, including
but not linmted to prelimnary tests or screening results and bench
notes, concerning physical or nental exanminations, or scientific tests
or experinents or conparisons, and analyses perforned electronically,
relating to the crimnal action or proceeding which were made by or at
the request or direction of a public servant engaged in |aw enforcenent
activity, or which were made by a person whom the prosecutor intends to
call as a witness at trial or a pre-trial hearing, or which the prose-
cution intends to introduce at trial or a pre-trial hearing.

(k) Al evidence and information, including that which is known to
police or other law enforcenent agencies acting on the governnent's
behalf in the case, that tends to: (i) negate the defendant's guilt as
to a charged offense; (ii) reduce the degree of or mitigate the defend-
ant's culpability as to a charged offense; (iii) support a potential
defense to a charged offense; (iv) inpeach the credibility of a testi-
fving prosecution wtness; (v) wundernm ne evidence of the defendant's
identity as a perpetrator of a charged offense; (vi) provide a basis for

a notion to suppress evidence; or (vii) nmitigate punishnent. |nform-
tion under this subdivision shall be disclosed whether or not such
information is recorded in tangible formand irrespective of whether the
prosecutor credits the infornmation. The prosecutor shall disclose the

information expeditiously wupon its receipt and shall not delay disclo-
sure if it is obtained earlier than the tine period for disclosure in
subdi vi sion one of section 245.10 of this article.

(1) A summary of all promises, rewards and i nducenents made to, or in
favor of, persons who may be called as witnesses, as well as requests
for consideration by persons who may be called as wi tnesses and copies
of all docunents relevant to a prom se, reward or inducenent.

(m Alist of all tangible objects obtained from or allegedly
possessed by, the defendant or a co-defendant. The list shall include a
designation by the prosecutor as to which objects were physically or
constructively possessed by the defendant and were recovered during a
search or seizure by a public servant or an agent thereof, and which
tangi bl e objects were recovered by a public servant or an agent thereof
after allegedly being abandoned by the defendant. If the prosecution
intends to prove the defendant's possession of any tangible objects by
neans of a statutory presunption of possession, it shall designate such
intention as to each such object. If reasonably practicable, the prose-
cution shall also designate the |ocation fromwhich each tangi bl e object
was recovered. There is also a right to inspect or copy or photograph
the listed tangible objects.

(n) Wether a search warrant has been executed and all docunents
relating thereto, including but not linted to the warrant, the warrant
application, supporting affidavits, a police inventory of all property
seized under the warrant, and a transcript of all testinony or other
oral communications offered in support of the warrant application.

(o) Al tangible property that the prosecution intends to introduce in
its case-in-chief at trial or a pre-trial hearing. If in the exercise of
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reasonable diligence the prosecutor has not forned an intention within
the tine period specified in subdivision one of section 245.10 of this
article that an itemunder this subdivision will be introduced at trial
or a pre-trial hearing, such tinme period shall be stayed w thout need
for a nption pursuant to subdivision two of section 245.70 of this arti-
cle; but the disclosure shall be nmade as soon as practicable and subject
to the continuing duty to disclose in section 245.60 of this article.

(p) The results of conplete crimnal history record checks for al
def endants and all persons designated as potential prosecution wtnesses
pursuant to paragraph (c) of this subdivision, other than those
W tnesses who are experts.

(g) Wien it is known to the prosecution, the existence of any pending
crimnal action against all persons designated as potential prosecution
Wi t nesses pursuant to paragraph (c) of this subdivision.

(r) The approximate date, tine and place of the offense or offenses
charged and of the defendant's seizure and arrest.

(s) In any prosecution alleging a violation of the vehicle and traffic
law, where the defendant is charged by indictnent, superior court infor-
mation, prosecutor's infornmation, information, or sinplified inforna-
tion, the nost recent record of inspection, calibration and repair of
nmachines and instrunents utilized to performany scientific tests and
experinents and the certification certificate, if any, held by the oper-
ator of the nmachine or instrunent, and all ot her disclosures required
under this article.

(t) In any prosecution alleging a violation of section 156.05 or
156. 10 of the penal law, the tinme, place and manner such violation
occurred.

2. Discovery by the prosecution. The prosecutor shall make a dili -
gent, good faith effort to ascertain the existence of material or infor-
nmat i on di scoverabl e under subdivision one of this section and to cause
such material or information to be nmade available for discovery where
it exists but is not within the prosecutor's possession, custody or
control: provided that the prosecutor shall not be required to obtain by
subpoena duces tecum mmterial or infornmation which the defendant nay
thereby obtain. This provision shall not require the prosecutor to
ascertain the existence of witnesses not known to police or another |aw
enf orcenent agency., or the witten or recorded statenents thereof. under
paragraph (c) or (e) of subdivision one of this section.

3. Supplenental discovery for the defendant. The prosecution shal
disclose to the defendant a list of all m sconduct and crininal acts of
the defendant not charged in the indictnent, superior court information,
prosecutor's infornmation, infornation, or sinplified information, which
the prosecution intends to use at trial for purposes of (a) inpeaching
the credibility of the defendant, or (b) as substantive proof of any
material  issue in the case. In addition the prosecution shall designate
whether it intends to use each listed act for inpeachnent and/or as
substantive proof.

4. Reciprocal discovery for the prosecution. (a) The defendant shall
subject to constitutional limtations, disclose to the prosecution, and
permt the prosecution to discover, inspect, copy or photograph, any
material and rel evant evidence within the defendant's or counsel for the
def endant's possession or control that is discoverable under paragraphs
(). (g)., (h), (j). (1) and (o) of subdivision one of this section
which the defendant intends to offer at trial or a pre-trial hearing,
and the nanes, addresses, birth dates, and all statenents, witten or
recorded or summarized in any witing or recording, of those persons
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other than the defendant whomthe defendant intends to call as w tnesses
at trial or a pre-trial hearing.

(b) Disclosure of the nane, address, birth date, and all statenents,
witten or recorded or summarized in any witing or recording, of a
person whom the defendant intends to call as a witness for the sole
pur pose of inpeaching a prosecution witness is not required until after
the prosecution witness has testified at trial.

(c) 1If in the exercise of reasonable diligence the reciprocally
di scoverabl e informati on under paragraph (f) or (o) of subdivision one
of this section is unavailable for disclosure within the tine period
specified in subdivision two of section 245.10 of this article, such
tine period shall be stayed without need for a notion pursuant to subdi-
vision two of section 245.70 of this article; but the disclosure shal
be nade as soon as practicable and subject to the continuing duty to
disclose in section 245.60 of this article.

5. Stay of automatic discovery; renedies and sanctions. Section 245.10
and subdi vi si ons one, two, three and four of this section shall have
the force and effect of a court order, and failure to provide discovery
pursuant to such section or subdivision may result in application of any
renedies or sanctions perntted for non-conpliance with a court order
under section 245.80 of this article. However, if in the judgnent of
either party good cause exists for declining to nmake any of the disclo-
sures set forth above, such party may nove for a protective order pursu-
ant to section 245.70 of this article and production of the item shal
be stayed pending a ruling by the court. The opposing party shall be
notified in witing that information has not been disclosed under a
particular section. Wen sone parts of nmaterial or information are
di scoverable but in the judgnent of a party good cause exists for
declining to disclose other parts, the discoverable parts shall be
di sclosed and the disclosing party shall give notice in witing that
non-di scoverabl e parts have been wi thhel d.

6. Redactions permitted. Either party may redact social security
nunbers and tax nunbers from di sclosures under this article.

8§ 245.25 Disclosure prior to guilty plea deadline.

1. Pre-indictnent guilty pleas. Upon a felony conplaint, where the
prosecution has nade a pre-indictnent guilty plea offer requiring a plea
to acrine, the defendant shall have the right wupon tinely request and
reasonabl e notice to the prosecution to inspect any available police or
other law enforcenent agency report of a factual nature regarding the
arrest or investigation of the charges, and/or any designated and avail -
able itens or infornmation that could be of naterial i nportance to the
decision on the quilty plea offer and would be discoverable prior to
trial under subdivision one of section 245.20 of this article. The pros-
ecution shall disclose the requested and designated itens or inforna-
tion, as well as any known information that tends to be excul patory or
to support a defense to a charged offense, not |less than three cal endar
days prior to the expiration date of any quilty plea offer by the prose-
cution or any deadline inposed by the court for acceptance of a negoti -
ated guilty plea offer. If the prosecution does not conply with a prop-
er request made pursuant to this subdivision, the court nmay take
appropriate action as necessary to address the non-conpliance, including
allowing a guilty plea to the original guilty plea offer notw thstanding
other provisions of this chapter. The inspection rights under this
subdi vision do not apply to itens or infornmation that are the subject of
a protective order under section 245.70 of this article; but if such
information tends to be exculpatory, the court shall reconsider the
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protective order. The court nmay deny an inspection right under this
subdi vision when a reasonable person in the defendant's position would
not consider the requested and designated itemor information to be of
material inportance to the decision on the guilty plea offer. A defend-
ant may waive his or her rights under this subdivision; but a quilty
plea offer may not be conditioned on such waiver.

2. Oher qguilty pleas. Upon an indictnent. superior court information
prosecutor's information, information, sinplified information, or
m sdeneanor conplaint, where the prosecution has nmade a quilty plea
offer requiring a pleato acrinme, the defendant shall have the right
upon tinely request and reasonable notice to the prosecution to inspect
any available police or other |aw enforcenent agency report of a factua
nature regarding the arrest or investigation of the charges. and/or any
designated and available itens or information that could be of material
inmportance to the decision on the gquilty plea offer and would be di scov-
erable prior to trial under subdivision one of section 245.20 of this
article. The prosecution shall disclose the requested and designated
itens or information, as well as any known information that tends to be
excul patory or to support a defense to a charged offense, not less than
seven calendar days prior to the expiration date of any guilty plea
offer by the prosecution or any deadline inposed by the court for a
guilty plea. If the prosecution does not conply with a proper request
made pursuant to this subdivision, the quilty plea offer may be deened
available to the defendant until seven cal endar days after the prose-
cution has nmade the disclosure or the court may take other appropriate
action as necessary to address the non-conpliance. The inspection rights
under this subdivision do not apply to itens or information that are the
subject of a protective order under section 245.70 of this article; but
if such information tends to be excul patory, the court shall reconsider
the protective order. The court nmay deny an inspection right under this
subdi vision when a reasonable person in the defendant's position would
not consider the requested and designated itemor information to be of
material inportance to the decision on the guilty plea offer. A defend-
ant may waive his or her rights under this subdivision, but a quilty
plea offer nmay not be conditioned on such waiver.

8 245.30 Court orders for preservation, access or discovery.

1. Oder to preserve evidence. At any tine, a party may nove for a
court order to any individual, agency or other entity in possession,
custody or control of itens which relate to the subject natter of the
case or are otherwi se relevant, requiring that such items be preserved
for a specified period of tine. The court shall hear and rule upon such
notions expeditiously. The court may nmodify or vacate such an order
upon a showing that preservation of particular evidence will create
significant hardship, on condition that the probative value of that
evidence is preserved by a specified alternative neans.

2. Oder to grant access to premises. At any tine, the defendant nmay
nove for a court order to any individual, agency or other entity in
possession, custody or control of a crinme scene or other preni ses that
relates to the subject matter of the case or is otherwise relevant,
requiring that counsel for the defendant be granted pronpt and reason-
able access to inspect., photograph or neasure such crine scene or prem
ises, and that the condition of the crine scene or prenises rennin
unchanged in the interim The court shall hear and rule upon such
notions expeditiously. The court may nodify or vacate such an order

upon a showi ng that granting access to a particular crine scene or prem
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ises will create significant hardship, on condition that the probative
value of such location is preserved by a specified alternative neans.

3. Discretionary discovery by order of the court. The court inits
discretion may, upon a showing by the defendant that the request is
reasonable and that the defendant is unable w thout undue hardship to
obtain the substantial equivalent by other neans, order the prosecution,
or any individual, agency or other entity subject to the jurisdiction of
the court, to make available for disclosure to the defendant any materi-
al or information which potentially relates to the subject natter of the
case and is reasonably likely to be material. A notion under this subdi-
vision must be on notice to any person or entity affected by the order
The court may, upon request of any person or entity affected by the
order, nodify or vacate the order if conpliance would be unreasonable or
will <create significant hardship. The court nmay pernit a party seeking
or _opposing a discretionary order of discovery under this subdivision
or _another affected person or entity, to submit papers or testify on the
record ex parte or in canmera. Any such papers and a transcript of such
testinony may be sealed and shall constitute a part of the record on
appeal .

8 245.35 Court ordered procedures to facilitate conpliance.

To facilitate conpliance with this article, and to reduce or stream
line litigation of any disputes about discovery, the court in its
discretion may issue an order:

1. Requiring that the prosecutor and counsel for the defendant dili-
gently confer to attenpt to reach an accommpdation as to any dispute
concerning discovery prior to seeking a ruling fromthe court:;

2. Requiring a discovery conpliance conference at a specified tine
prior to trial between the prosecutor., counsel for all defendants, and
the court or its staff;

3. Requiring the prosecution to file an additional certificate of

conpliance that states that the prosecutor and/or an appropriate naned

agent has mmde reasonable inquiries of all police officers and other
persons who have participated in investigating or evaluating the case

about the existence of any favorable evidence or infornation within
paragraph (k) of subdivision one of section 245.20 of this article,
including such evidence or information that was not reduced to witing
or otherwi se nenorialized or preserved as evidence, and has disclosed
any such information to the defendant; and/or

4. Requiring other neasures or proceedings designed to carry into
effect the goals of this article.

8§ 245.40 Non-testinonial evidence fromthe defendant.

1. Availability. After the filing of an accusatory instrunent, and
subject to constitutional limtations, the court nmay, upon notion of
the prosecution show ng probable cause to believe the defendant has
conmtted the crine, a clear indication that relevant material evidence
will be found, and that the nethod used to secure such evidence is safe
and reliable, require a defendant to provide non-testinpnial evidence,
including to:

(a) Appear in a lineup

(b) Speak for identification by a witness or potential wtness;

(c) Be fingerprinted;

(d) Pose for photographs not involving reenactnent of an event;

(e) Permt the taking of sanples of the defendant's blood., hair, and
other materials of the defendant's body that involves no unreasonabl e
intrusion thereof;

(f) Provide specinens of the defendant's handwiting; and
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(g) Subnmit to a reasonable physical or nedical inspection of the
def endant's body.

2. linmtations. This section shall not be construed to alter or in any
way affect the issuance of a sinmlar court order, as may be authorized
by law, before the filing of an accusatory instrunent, consistent wth
such rights as the defendant nay derive fromthe state constitution or
the United States constitution. This section shall not be construed to
alter or in any way affect the admnistration of a chenical test where
ot herwi se authorized. An order pursuant to this section may be denied,
limted or conditioned as provided in section 245.70 of this article.

8§ 245.45 DNA conparison order

Wiere property in the prosecution's possession, custody, or contro
consists of a deoxyri bonucleic acid ("DNA") profile obtained from
probative biological material gathered in connection with the investi -
gation of the crinme, or the defendant, or the prosecution of the defend-
ant, and the defendant establishes (a) that such profile conplies wth
federal bureau of investigation or state requirenents, whichever are
applicable and as such requirenents are applied to | aw enforcenent agen-
cies seeking a keyboard search or simlar conparison, and (b) that the
data neets state DNA index systemor national DNA index systemcriteria
as such criteria are applied to | aw enforcenent agencies seeking such a
keyboard search or simlar conparison, the court may, upon notion of a
def endant against whom an indictnent, superior court infornnation,
prosecutor's information, information, or sinplified infornmation is
pending, order an entity that has access to the conbi ned DNA index
systemor its successor systemto conpare such DNA profile against DNA
dat abanks by keyboard searches, or a sinmilar nethod that does not
invol ve upl oading. upon notice to both parties and the entity required
to perform the search, upon a show ng by the defendant that such a
conparison is material to the presentation of his or her defense and
that the request is reasonable. For purposes of this section. a
"keyboard search"” shall nean a search of a DNA profile against t he
databank in which the profile that is searched is not uploaded to or
nai ntained in the databank.

8§ 245.50 Certificates of conpliance.

1. By the prosecution. When the prosecution has provided the discovery
required by subdivision one of section 245.20 of this article, except
for any itens or information that are the subject of an order pursuant
to section 245.70 of this article, it shall serve upon the defendant and
file with the court a certificate of conpliance. The certificate of
conpliance shall state that, after exercising due diligence and naking
reasonable inquiries to ascertain the existence of material and infor-
nmation subject to discovery, the prosecutor has disclosed and nade
available all known material and information subject to discovery. It
shall also identify the itens provided. |If additional discovery is
subsequently provided prior to trial pursuant to section 245.60 of this
article, a supplenental certificate shall be served upon the defendant
and filed with the court identifying the additional material and infor-
mati on provided. No adverse consequence to the prosecution or the prose-
cutor shall result fromthe filing of a certificate of conpliance in
good faith; but the court may grant a renedy or sanction for a discov-
ery violation as provided in section 245.80 of this article.

2. By the defendant. Wien the defendant has provided all discovery
required by subdivision four of section 245.20 of this article, except
for any itens or information that are the subject of an order pursuant
to section 245.70 of this article, counsel for the defendant shall serve
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upon the prosecution and file with the court a certificate of conpli-
ance. The certificate shall state that, after exercising due diligence
and nmeking reasonable inquiries to ascertain the existence of material
and information subject to discovery, counsel for the defendant has
di scl osed and made available all known naterial and information subject
to discovery. It shall also identify the itens provided. If additiona

di scovery is subsequently provided prior to trial pursuant to section
245.60 of this article, a supplenental certificate shall be served upon
the prosecution and filed with the court identifying the additiona

material and information provided. No adverse conseguence to the
def endant or counsel for the defendant shall result fromthe filing of a
certificate of conpliance in good faith; but the court nmay grant a rene-
dy or sanction for a discovery violation as provided in section 245.80
of this article.

8 245.55 Flow of information.

1. Sufficient communication for conpliance. The district attorney and
the assistant responsible for the case, or, if the matter is not being
prosecuted by the district attorney, the prosecuting agency and its
assigned representative, shall endeavor to ensure that a flow of infor-
mation is nmintained between the police and other investigative person-
nel and his or her office sufficient to place wthin his or her
possession or control all material and information pertinent to the
def endant and the offense or offenses charged, including, but not limt-
ed to, any evidence or information discoverabl e under paragraph Kk of
subdi vi si on one of section 245.20 of this article.

2. Provision of |aw enforcenent agency files. Absent a court order or
clear security requirenent, upon request by the prosecution., a New York
state law enforcenent agency shall nmake available to the prosecution a
conplete copy of its conplete files related to the investigation of the
case or the prosecution of the defendant for conpliance with this arti-
cle.

3. 911 telephone call and police radio transmission electronic
recordi ngs, police worn body canera recordings and other police
recordings. (a) Wienever an electronic recording of a 911 telephone
call or a police radio transnission or video or audio footage froma

police body-worn canera or other police recording was nade or received
in connection with the investigation of an apparent crimnal incident,
the arresting officer or lead detective shall expeditiously notify the
prosecution in witing upon the filing of an accusatory instrunent of
the existence of all such known recordings. The prosecution shall expe-
ditiously take whatever reasonable steps are necessary to ensure that
all known electronic recordings of 911 telephone calls, police radio
transmissions and video and audio footage and other police recordings
nade or available in connection with the case are preserved throughout
the pendency of the case. Upon the defendant's tinely request and desig-
nation of a specific electronic recording of a 911 tel ephone call, the

prosecution shall also expeditiously take whatever reasonable steps are

necessary to ensure that it is preserved throughout the pendency of the
case.

(b) If the prosecution fails to disclose such an electronic recording
to the defendant pursuant to paragraph (e), (g) or (k) of subdivision
one of section 245.20 of this article due to a failure to conply with
this obligation by police officers or other law enforcenent or prose-
cution personnel, the court upon notion of the defendant shall inpose an
appropriate renedy or sanction pursuant to section 245.80 of this arti-
cle.
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§ 245.60 Continuing duty to disclose.

If either the prosecution or the defendant subsequently |earns of
additional material or information which it would have been under a duty
to disclose pursuant to any provisions of this article at the tine of a
previ ous di scovery obligation or discovery order, it shall expeditiously
notify the other party and disclose the additional material or infornma-
tion as required for initial discovery wunder this article. This
provision also requires expeditious disclosure by the prosecution of
material or information that becanme relevant to the case or discoverable
based upon reciprocal discovery received fromthe defendant pursuant to
subdi vision four of section 245.20 of this article.

8§ 245. 65 Work product.

This article does not authorize discovery by a party of those portions
of records, reports, correspondence, nenoranda, or internal docunents of
the adverse party which are only the |legal research, opinions, theories
or conclusions of the adverse party or its attorney or the attorney's
agents, or of statenents of a defendant, witten or recorded or summa-
rized in any witing or recording. nade to the attorney for the defend-
ant or the attorney's agents.

8§ 245.70 Protective orders.

1. Any discovery subject to protective order. Upon a showing of good
cause by either party, the court may at any tine order that discovery or
inspection of any kind of material or infornmation under this article be
denied, restricted, conditioned or deferred, or nmake such other order as
is appropriate. The court may inpose as a condition on discovery to a
def endant that the naterial or infornation to be discovered be available
only to counsel for the defendant; or, alternatively, that counsel for
the defendant. and persons enployed by the attorney or appointed by the
court to assist in the preparation of a defendant's case. may not
di scl ose physical copies of the discoverable docunents to a defendant or
to anyone else, provided that the prosecution affords the defendant
access to inspect redacted copies of the discoverable docunents at a
supervised location that provides regular and reasonable hours for such
access, such as a prosecutor's office, police station, facility of
detention, or court. The court nmay pernit a party seeking or opposing a
protective order under this section, or another affected person, to
submit papers or testify on the record ex parte or in canera. Any such
papers and a transcript of such testinony may be sealed and shal
constitute a part of the record on appeal. This section does not alter
the allocation of the burden of proof with regard to natters at issue,
including privilege.

2. Modification of tine periods for discovery. Upon notion of a party
in an individual case, the court may alter the tinme periods for discov-
ery inposed by this article upon a show ng of good cause.

3. Pronpt hearing. Upon request for a protective order, the court
shall conduct an appropriate hearing wthin three business days to

det erm ne whet her good cause has been shown and when practicable shal

render decision expeditiously. Any materials subnmitted and a transcript
of the proceeding nay be sealed and shall <constitute a part of the

record on appeal.

4. Showing of good cause. Good cause under this section may include:
constitutional rights or limtations; danger to the integrity of phys-
ical evidence; a substantial risk of physical harm intimdation
econonic reprisal, bribery or unjustified annoyance or enbarrassnent to
any person; a substantial risk of an adverse effect upon the legitimte
needs of law enforcenent, including the protection of the confidential-
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ity of informants; danger to any person stemming fromfactors such as a
def endant's gang affiliation, prior history of interfering wth
wWitnesses, or threats or intimdating actions directed at potential
witnesses; or other simlar factors that also outweigh the useful ness
of the discovery.

5. Successor counsel or pro se defendant. In cases in which the attor-
ney-client relationship is termnated prior to trial for any reason
any material or information disclosed subject to a condition that it be
available only to counsel for the defendant, or limted in dissemhation
by protective order or otherwise, shall be provided only to successor
counsel for the defendant under the sane condition or conditions or be
returned to the prosecution, unless the court rules otherw se for good
cause shown or the prosecutor gives witten consent. Any work product
derived from such material or information shall not be provided to the
def endant., unless the court rules otherwise or the prosecutor gives
witten consent. If the defendant is acting as his or her own attorney,
the court may regulate the tine, place and nmanner of access to any
di scoverable material or information; and it nay as appropriate appoint
persons to assist the defendant in the investigation or preparation of
the case. Upon notion or application of a defendant acting as his or her
own attorney, the court may at any tinme nodify or vacate any condition
or restriction relating to access to discoverable material or inform-
tion, for good cause shown.

6. Expedited review of adverse ruling. (a) A party that has unsuccess-
fully sought, or unsuccessfully opposed the granting of, a protective
order under this section relating to the nane, address, contact inforna-
tion or statenents of a person may obtain expedited review of that
ruling by an individual justice of the internediate appellate court to
which an appeal from a judgnent of conviction in the case would be
t aken.

(b) Such review shall be sought wthin two business days of the
adverse or partially adverse ruling, by order to show cause filed with

the internediate appellate court. The order to show cause shall in addi-
tion be tinely served on the lower court and on the opposing party, and
shall be acconpanied by a sworn affirmation stating in good faith (i)

that the ruling affects substantial interests, and (ii) that diligent
efforts to reach an accommbdation of the underlying discovery dispute
wi th opposing counsel failed or that no acconmobdation was feasible;
except that service on the opposing party., and a statenent regarding
efforts to reach an acconmodation, are unnecessary where the opposing
party was not nmade aware of the application for a protective order and
good cause exists for omtting service of the order to show cause on the
opposing party. The lower court's order subject to review shall be
stayed until the appellate justice renders decision.

(c) The assignnment of the individual appellate justice, and the node
of and procedure for the review, are determned by rules of the individ-
ual appellate courts. The appellate justice nmay consider any relevant
and reliable information bearing on the issue, and may di spense with
witten briefs other than supporting and opposing materials previously
subnmitted to the lower court. The appellate justice may dispense with
the issuance of a witten opinion in rendering his or her decision, and
when practicable shall render decision expeditiously. Such review and
decision shall not affect the right of a defendant. in a subsequent
appeal from a judgnent of conviction, to claimas error the ruling
revi ewed.
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7. Conpliance with protective order. Any protective order issued under
this article is a mandate of the court for purposes of the offense of
crimnal contenpt in subdivision three of section 215.50 of the pena
| aw.

8 245.75 Waiver of discovery by defendant.

A defendant who does not seek discovery fromthe prosecution under
this article shall so notify the prosecution and the court at the
defendant's arraignnment on an indictnent, superior court infornmation,
prosecutor's infornmation, infornmation, or sinplified information, or
expeditiously thereafter but before receiving discovery fromthe prose-
cution pursuant to subdivision one of section 245.20 of this article,
and the defendant need not provide discovery to the prosecution pursuant
to subdivision four of section 245.20 and section 245.60 of this arti-
cle. A waiver shall be in witing and signed by the defendant and coun-
sel for the defendant. Such a wai ver does not alter or in any way
affect the procedures, obligations or rights set forth in sections
250.10, 250.20 and 250.30 of this title, or otherwise established or
required by law. The prosecution nmay not condition a guilty plea offer
on the defendant's execution of a waiver under this section
8 245.80 Renedi es or sanctions for non-conpliance.

1. Need for renedy or sanction. (a) Wien nmaterial or information is
di scoverable under this article but is disclosed belatedly, the court
shall inpose an appropriate renmedy or sanction if the party entitled to
disclosure shows that it was prejudiced. Regardless of a show ng of
prejudice the party entitled to disclosure shall be given reasonable
tinme to prepare and respond to the new naterial

(b) Wien nmnmaterial or information is discoverable under this article
but cannot be disclosed because it has been | ost or destroyed. the court
shall inpose an appropriate renedy or sanction if the party entitled to
disclosure shows that the lost or destroyed material may have contai ned
sonme information relevant to a contested issue. The appropriate renmedy
or sanction is that which is proportionate to the potential ways in
which the lost or destroyed material reasonably could have been hel pful
to the party entitled to disclosure.

2. Available renedies or sanctions. For failure to conply wth any
di scovery order inposed or issued pursuant to this article, the court
may nmeke a further order for discovery, grant a continuance, order that
a hearing be reopened, order that a witness be called or recalled,.
instruct the jury that it may draw an adverse inference regarding the
non-conpliance, preclude or strike a witness's testinony or a portion of
a wtness's testinobny, adnmt or exclude evidence, order a mstrial,
order the dismissal of all or sone of the charges, or nmke such other
order as it deens just under the circunstances; except that any sanction
against the defendant shall conport with the defendant's constitutional
right to present a defense, and precluding a defense wtness from
testifying shall be permissible only upon a finding that the defendant's
failure to conply with the discovery obligation or order was willful
and notivated by a desire to obtain a tactical advantage.

3. Conseguences of non-disclosure of statenent of testifying prose-
cution witness. The failure of the prosecutor or any agent of the prose-
cutor to disclose any witten or recorded statenent nade by a prose-
cution witness which relates to the subject matter of the wtness's

testinony shall not constitute grounds for any court to order a new
pre-trial hearing or set aside a conviction. or reverse, nodify or
vacate a judgnent of conviction, in the absence of a showing by the

def endant that there is a reasonable possibility that the non-disclosure
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materially contributed to the result of the trial or other proceeding:
provided, however, that nothing in this section shall affect or limt
any right the defendant may have to a reopened pre-trial hearing when
such statenents were disclosed before the close of evidence at trial

8§ 245.85 Admissibility of discovery.

The fact that a party has indicated during the discovery process an
intention to offer specified evidence or to call a specified wtness is
not admissible in evidence or grounds for adverse conment at a hearing
or atrial.

8 3. Subdivision 3 of section 610.20 of the crimnal procedure law is
anmended and a new subdivision 4 is added to read as foll ows:

3. An attorney for a defendant in a crimnal action or proceeding, as
an officer of a crimnal court, may issue a subpoena of such court,
subscribed by hinself, for the attendance in such court of any wtness
whom t he defendant is entitled to call in such action or proceeding. An
attorney for a defendant nay not issue a subpoena duces tecum of the
court directed to any departnent, bureau or agency of the state or of a
political subdivision thereof, or to any officer or representative ther-
eof, unless the subpoena is endorsed by the court and provides at |east
three days for the production of the requested materials. In the case of
an energency, the court may by order dispense with the three-day
production period. Such a subpoena duces tecum may be issued in behalf
of a defendant upon order of a court pursuant to the rules applicable to
civil cases as provided in section twenty-three hundred seven of the
civil practice | aw and rul es.

4. The showing required to sustain any subpoena under this section is
that the testinony or evidence sought is reasonably likely to be rele-
vant and material to the proceedings, and the subpoena is not overbroad
or_unreasonably burdensone.

8 4. Section 65.20 of the crimnal procedure |aw, as added by chapter
505 of the laws of 1985, subdivision 2 as added, the opening paragraph
of subdivision 10 as anended and subdivisions 3, 4, 5, 6, 7, 8, 9, 10,
11, 12 and 13 as renunbered by chapter 548 of the laws of 2007, subdivi-
sion 7 and paragraph (k) of subdivision 10 as anended by chapter 320 of
the laws of 2006 and subdivisions 11 and 12 as amended by chapter 455 of
the laws of 1991, is amended to read as foll ows:

8§ 65.20 Cosed-circuit television; procedure for application and grounds
for determ nation.

1. Prior to the comrencenent of a crimnal proceeding; other than a
grand jury proceeding, either party may apply to the court for an order
declaring that a child witness is vul nerable.

2. A child wtness should be declared vul nerabl e when the court, in
accordance with the provisions of this section, determ nes by clear and
convincing evidence that the child w tness would suffer serious nental
or enpotional harmthat would substantially inpair the child witness'
ability to communicate with the finder of fact wi thout the use of I|ive,
two-way closed-circuit television.

3. A notion pursuant to subdivision one of this section nmust be nade
in witing at | east eight days before the conmencenent of trial or other
crimnal proceeding upon reasonable notice to the other party and with
an opportunity to be heard.

4. The notion papers nust state the basis for the nmption and nust
contain sworn allegations of fact which, if true, would support a deter-
m nation by the court that the child witness is vul nerable. Such all ega-
tions my be based upon the personal know edge of the deponent or upon
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information and belief, provided that, in the latter event, the sources
of such information and the grounds for such belief are stated.

5. The answering papers may adnmit or deny any of the alleged facts and
may, in addition, contain sworn allegations of fact relevant to the
motion, including the rights of the defendant, the need to protect the
child witness and the integrity of the truth-finding function of the
trier of fact.

6. Unless all material facts alleged in support of the nption nmade
pursuant to subdivision one of this section are conceded, the court
shall, in addition to exam ning the papers and hearing oral argument,
conduct an appropriate hearing for the purpose of making findings of
fact essential to the determination of the notion. Except as provided in
subdi vi sion [six] seven of this section, it may subpoena or call and
exam ne wi tnesses, who nust either testify under oath or be permtted to
give wunsworn testinony pursuant to subdivision tw of section 60.20 and
must authorize the attorneys for the parties to do the sane.

7. Notwi thstanding any other provision of law, the child wtness who
is alleged to be vulnerable may not be conpelled to testify at such
hearing or to subnmit to any psychological or psychiatric exani nation
The failure of the child witness to testify at such hearing shall not be
a ground for denying a notion nade pursuant to subdivision one of this
section. Prior statements made by the child wtness relating to any
al l egations of conduct constituting an offense defined in article one
hundred thirty of the penal |aw or incest as defined in section 255.25,
255.26 or 255.27 of such law or to any allegation of words or conduct
constituting an attenpt to prevent, inpede or deter the child wtness
from cooperating in the investigation or prosecution of the offense
shal |l be adm ssible at such hearing, provided, however, that a declara-
tion that a child wtness is vulnerable my not be based sol ely upon
such prior statenents

8. (a) Notwi thstanding any of the provisions of article forty-five of
the civil practice |aw and rul es, any physician, psychol ogist, nurse or
soci al worker who has treated a child witness may testify at a hearing
conducted pursuant to subdivision [H-e] six of this section concerning
the treatment of such child witness as such treatment relates to the
i ssue presented at the hearing, provided that any ot herw se applicable
statutory privileges concerning conmuni cati ons between the child w tness
and such physici an, psychol ogi st, nurse or social worker in connection
with such treatnment shall not be deened waived by such testinony al one,
except to the limted extent of permtting the court alone to exanmne in
camera reports, records or docunents, if any, prepared by such physi-
ci an, psychol ogi st, nurse or social worker. |If upon such exam nation the
court determnes that such reports, records or docunents, or any one or
portion thereof, contain information nmaterial and relevant to the issue
of whether the <child witness is a vulnerable child wi tness, the court
shal | disclose such information to both the attorney for the defendant
and the district attorney.

(b) At any tinme after a notion has been nade pursuant to subdi vi sion
one of this section, upon the demand of the other party the noving party

must furnish the demanding party with a copy of any and all of such
records, reports or other docunents in the possession of such other
party and rust, in addition, supply the court with a copy of all such

reports, records or other docunents which are the subject of the denand.
At any time after a demand has been mamde pursuant to this paragraph, the
moving party may demand that property of the same kind or character in
possession of the party that originally nmade such demand be furnished to
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the noving party and, if so furnished, be supplied, in addition, to the
court.

9. (a) Prior to the commencenent of the hearing conducted pursuant to
subdi vision [H-e] six of this section, the district attorney shall,
subject to a protective order, conply with the provisions of paragraph
(c) of subdivision one of section [24045] 245.20 of +this chapter as
they concern any wtness whomthe district attorney intends to call at
the hearing and the child w tness.

(b) Before a defendant calls a witness at such hearing, he or she
must, subject to a protective order, conply with the provisions of
subdi vision [+we] four of section [240-—45] 245.20 of this chapter as
they concern all the wtnesses the defendant intends to call at such
heari ng.

10. The court may consider, in determ ning whether there are factors
which would cause the child wtness to suffer serious nental or
enotional harm a finding that any one or nore of the following circum
stances have been established by clear and convincing evi dence:

(a) The manner of the comm ssion of the of fense of which the defendant
is accused was particularly heinous or was characterized by aggravating
ci rcunst ances.

(b) The child witness is particularly young or otherwise particularly
subj ect to psychol ogi cal harm on account of a physical or nmental condi-
tion which existed before the all eged comm ssion of the offense.

(c) At the tinme of the alleged offense, the defendant occupi ed a posi-
tion of authority with respect to the child witness.

(d) The offense or offenses charged were part of an ongoi ng course of
conduct committed by the defendant against the child wi tness over an
ext ended period of tine.

(e) A deadly weapon or dangerous instrunent was allegedly used during
t he commi ssion of the crine.

(f) The defendant has inflicted serious physical injury upon the child
Wi t ness.

(g) A threat, express or inplied, of physical violence to the child
witness or a third person if the child witness were to report the inci-
dent to any person or comunicate information to or cooperate with a
court, grand jury, prosecutor, police officer or peace officer concern-
ing the incident has been nmade by or on behalf of the defendant.

(h) A threat, express or inplied, of the incarceration of a parent or
guardi an of the child witness, the renoval of the child witness fromthe
famly or the dissolution of the famly of the <child wtness if the
child witness were to report the incident to any person or comuni cate
information to or cooperate with a court, grand jury, prosecutor, police
of ficer or peace officer concerning the incident has been made by or on
behal f of the defendant.

(i) A witness other than the child w tness has received a threat of
physi cal violence directed at such witness or to a third person by or on
behal f of the defendant.

(j) The defendant, at the tinme of the inquiry, (i) is living in the
same household with the child wtness, (ii) has ready access to the
child witness or (iii) is providing substantial financial support for
the child witness.

(k) The child wtness has previously been the victimof an offense
defined in article one hundred thirty of the penal Ilaw or incest as
defined in section 255.25, 255.26 or 255.27 of such | aw.
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(1) According to expert testinobny, the child wi tness would be partic-
ularly [sueeptible] susceptible to psychological harm if required to
testify in open court or in the physical presence of the defendant.

11. Irrespective of whether a notion was nade pursuant to subdivision
one of this section, the court, at the request of either party or on its
own notion, nmay decide that a child witness may be vul nerable based on
its own observations that a child witness who has been called to testify
at a crimnal proceeding is suffering severe nental or enotional harm
and therefore is physically or nentally unable to testify or to continue
to testify in open court or in the physical presence of the defendant
and that the use of live, two-way closed-circuit television is necessary
to enable the child witness to testify. If the court so decides, it nust
conduct the sanme hearing that subdivision [H-e] six of this section
requires when a notion is nmade pursuant to subdivision one of this
section, and it nmust make findings of fact pursuant to subdivisions
[aine] ten and [eleven] twelve of this section, before determning that
the child witness is vul nerable.

12. In deciding whether a child witness is vul nerable, the court shal
make findings of fact which reflect the causal relationship between the
exi stence of any one or nore of the factors set forth in subdivision
[pre] ten of this section or other relevant factors which the court
finds are established and the deternination that the child wtness is
vul nerable. |If the court is satisfied that the child witness is vul ner-
able and that, under the facts and circunstances of the particular case,
the defendant's constitutional rights to an inpartial jury or of
confrontation will not be inpaired, it may enter an order granting the
application for the use of live, two-way closed-circuit television.

13. When the court has determined that a child witness is a vul nerable
child witness, it shall nake a specific finding as to whether placing
the defendant and the child witness in the sane roomduring the testino-
ny of the child witness will contribute to the likelihood that the child
witness will suffer severe nmental or enotional harm If the court finds
that placing the defendant and the child witness in the same room during
the testinony of the child witness will contribute to the Iikelihood
that the child witness will suffer severe mental or enotional harm the
order entered pursuant to subdivision [elevern] twelve of this section
shall direct that the defendant remain in the courtroom during the
testi mony of the vulnerable child witness.

8 5. Subdivision 5 of section 200.95 of the crimnal procedure |aw, as
added by chapter 558 of the laws of 1982, is anmended to read as foll ows:

5. Court ordered bill of particulars. Were a prosecutor has tinely
served a witten refusal pursuant to subdivision four of this section
and upon notion, made in witing, of a defendant, who has nmade a request
for a bill of particulars and whose request has not been conplied with
in whole or in part, the court nmust, to the extent a protective order is
not warranted, order the prosecutor to conply with the request if it is
satisfied that the itens of factual information requested are authorized

to be included in a bill of particulars, and that such information is
necessary to enable the defendant adequately to prepare or conduct his
defense and, if the request was untinely, a finding of good cause for

the delay. Wiere a prosecutor has not tinely served a witten refusa

pursuant to subdivision four of this section the court nust, unless it
is satisfied that the people have shown good cause why such an order
should not be issued, issue an order requiring the prosecutor to conply
or providing for any other order authorized by [subdiH-si-or—one—of
section—240—+70] section 245.80 of this part.
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8 6. Paragraph (c) of subdivision 1 of section 255.10 of the crimnal
procedure |law, as added by chapter 763 of the |aws of 1974, is anended
to read as follows:

(c) granting discovery pursuant to article [248] 245; or

8 7. Subdivision 1 of section 255.20 of the Criminal procedure |aw, as
amended by chapter 369 of the laws of 1982, is anended to read as
fol | ows:

1. Except as otherw se expressly provided by |aw, whether the defend-
ant is represented by counsel or elects to proceed pro se, all pre-trial
motions shall be served or filed within forty-five days after arraign-
ment and before comencenent of trial, or within such additional time as
the court may fix upon application of the defendant nade prior to entry
of judgnent. In an action in which either (a) material or information
has been disclosed pursuant to paragraph (m or (n) of subdivision one
of section 245.20, (b) an eavesdropping warrant and application have
been furni shed pursuant to section 700.70,_ or (c) a notice of intention
to introduce evidence has been served pursuant to section 710.30, such
period shall be extended until forty-five days after the Ilast date of
such service. If the defendant is not represented by counsel and has
requested an adj ournnent to obtain counsel or to have counsel assigned,
such forty-five day period shall conmence on the date counsel initially
appears on defendant's behal f.

8§ 8. Section 340.30 of the crimnal procedure lawis anended to read
as follows:

8§ 340.30 Pre-trial discovery and notices of defenses.

The provisions of article two hundred [fe+ty] forty-five, concerning
pre-trial discovery by a defendant under indictnment in a superior court,
and article two hundred fifty, concerning pre-trial notice to the people
by a defendant under indictnent in a superior court who intends to
advance a trial defense of nental disease or defect or of alibi, apply
to a prosecution of an information in a local crimnal court.

§ 9. Subdivision 14 of section 400.27 of the crimnal procedure |aw,
as added by chapter 1 of the laws of 1995, is anended to read as
fol | ows:

14. (a) At a reasonable time prior to the sentencing proceeding or a
mental retardation hearing:

[5] the prosecutor shall, unless previously disclosed and subject to
a protective order, nake available to the defendant the statements and
information specified in subdivision one of section [240-—45] 245.20 of
this part and rmake available for inspection, photographing, copying or
testing the property specified in subdivision one of section [240—20-

] 245. 20 of thls Dart

(b) Wiere a party refuses to nmake dlsclosure pursuant to this section,
the provisions of section [240-35—subdiv-si-on—-onre—-of——section—240-40—-and
sectior—240-50] 245.70, 245.75 and/or 245.80 of this part shall apply.

(c) If, after complying with the provisions of this section or an
order pursuant thereto, a party finds either before or during a sentenc-
ing proceeding or nental retardation hearing, additional nmaterial
subj ect to discovery or covered by court order, the party shall pronptly
make di scl osure or apply for a protective order.
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(d) If the court finds that a party has failed to comply with any of
the provisions of this section, the court may [enrter] enploy any of the
[erders] renedies or sanctions specified in subdivision one of section
[ 240—0] 245.80 of this part.

8 10. The opening paragraph of paragraph (b) of subdivision 1 of
section 440.30 of the crimnal procedure |law, as added by chapter 19 of
the laws of 2012, is amended to read as foll ows:

In conjunction with the filing or consideration of a notion to vacate
a judgnent pursuant to section 440.10 of this article by a defendant
convicted after a trial, in cases where the court has ordered an eviden-
tiary hearing upon such notion, the court nay order that the people
produce or nake avail able for inspection property[——as—de#+ned—+n—sabd+—
¥FSF9H—FhFee—G¥—SeG%+GH—249—4Q—9¥—¥h+8—p&FP—] in its possession, custo-
dy, or control that was secured in connection with the investigation or
prosecution of the defendant upon credible allegations by the defendant
and a finding by the court that such property, if obtained, would be
probative to the determ nation of defendant's actual innocence, and that
the request is reasonable. The court shall deny or limt such a request
upon a finding that such a request, if granted, would threaten the
integrity or chain of custody of property or the integrity of the proc-
esses or functions of a laboratory conducting DNA testing, pose a risk
of harm intimdation, enbarrassnent, reprisal, or other substantially
negati ve consequences to any person, underm ne the proper functions of
| aw enforcenent including the confidentiality of informants, or on the
basis of any other factor identified by the court in the interests of
justice or public safety. The court shall further ensure that any prop-
erty produced pursuant to this paragraph is subject to a protective
order, where appropriate. The court shall deny any request nade pursuant
to this paragraph where:

8§ 11. Subdivision 10 of section 450.10 of the penal |law, as added by
chapter 795 of the laws of 1984, is amended to read as foll ows:

10. Wiere there has been a failure to conply with the provisions of
this section, and where the district attorney does not denonstrate to
the satisfaction of the court that such failure has not caused the
def endant prejudice, the court shall instruct the jury that it nmay
consider such failure in deternmining the weight to be given such
evi dence and nmay al so i npose any ot her sanction set forth in subdivision
one of section [240—0] 245.80 of the crimnal procedure |law, provided
however, that wunless the defendant has convinced the court that such
failure has caused hi mundue prejudice, the court shall not preclude the
district attorney fromintroducing into evidence the property, photo-
graphs, photocopies, or other reproductions of the property or, where
appropriate, testinmony concerning its value and condition, where such
evidence is otherwise properly authenticated and adm ssibl e under the
rules of evidence. Failure to conply with any one or nore of the
provisions of this section shall not for that reason al one be grounds
for dismssal of the accusatory instrunent.

8§ 12. Section 460.80 of the penal |aw, as added by chapter 516 of the
| aws of 1986, is anended to read as foll ows:

8§ 460.80 Court ordered disclosure.

Notwi t hstanding the provisions of article two hundred [fe+ty] forty-
five of the crimnal procedure |aw, when forfeiture is sought pursuant
to section 460.30 of this [ehapter] article, the court may order discov-
ery of any property not otherwise disclosed which is material and
reasonably necessary for preparation by the defendant with respect to
the forfeiture proceeding pursuant to such section. The court may issue
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a protective order denying, limting, conditioning, delaying or regulat-
i ng such discovery where a danger to the integrity of physical evidence
or a substantial risk of physical harm intinidation, economc reprisal
bribery or unjustified annoyance or enbarrassnent to any person or an
adverse effect upon the legitimate needs of law enforcenent, including
the protection of the confidentiality of informants, or any other factor
or set of factors outwei ghs the useful ness of the discovery.

8§ 13. Subdivision 5 of section 480.10 of the penal |aw, as added by
chapter 655 of the laws of 1990, is amended to read as foll ows:

5. In addition to information required to be disclosed pursuant to
article tw hundred [#fe+ty] forty-five of the crimnal procedure |aw,
when forfeiture is sought pursuant to this article, and following the
defendant's arrai gnment on the special forfeiture information, the court
shall order discovery of any information not otherw se disclosed which
is material and reasonably necessary for preparation by the defendant
with respect to a forfeiture proceedi ng brought pursuant to this arti-
cle. Such material shall include those portions of the grand jury
m nutes and such other information which pertain solely to the special
forfeiture information and shall not include information which pertains
to the crimnal charges. Upon application of the prosecutor, the court
may issue a protective order pursuant to section [24040] 245.70 of the
crimnal procedure law wth respect to any information required to be
di scl osed pursuant to this subdivision.

8 14. This act shall take effect on the ninetieth day after it shal
have becone a | aw, provided, however, the amendnents to section 65.20 of
the crimnal procedure |aw nmade by section four of this act shall not
af fect the repeal of such section and shall be deemed repealed there-
W t h.



